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DETAILED ACTION 

This is in response to the RCE filed on December 23rd 2008. 

Continued Examination Under 37 CFR 1.114 

1 . A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1 .17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on 
12/23/08 has been entered. 

Status of Claims 

Claims 5, 13, 20 and 28 have been cancelled per applicant's request. 
Claims 1-4, 6-8, 10-12, 14-19, 21-23, 25-27 and 29-31 are pending but currently 
rejected under 35 U.S.C. 103(a). 

Claims 1-4, 6-7, 23, 25-27, and 29-30 are currently rejected under 35 U.S.C. 101. 
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Response to Arguments 

2. Applicant's arguments have been fully considered and are persuasive. 
Specifically, the new limitations of the independent claims are not entirely disclosed by 
the cited art. Therefore, the rejection has been withdrawn. However, upon further 
consideration, a new ground(s) of rejection is made in view of Asano et al. US 
2003/0208599 A1 . 

Claim Rejections - 35 USC § 101 

3. 35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

Claims s 1-4, 6-7, 23, 25-27, and 29-30 are rejected under 35 U.S.C. 101 because the 
claimed invention is directed to non-statutory subject matter. 

Regarding claim 1 , it is a method or process claim and thus must meet the 
machine or transformation test as set forth by Bilski. The claim recites a "network 
resource" however in light of the specification (paragraph 18) a network resource is not 
a particular machine or apparatus. The claim also recites a step of calculating however 
this is merely data gathering and does not transform a particular article into a different 
state or thing. 

Regarding claims 2-4 and 6-7 they do not recite any limitations that would render 
the subject matter patentable such as a particular machine or transformation. 
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Regarding claims 23, 25-27 and 29-30, they correspond to claims 1-4 and 6-7, 
thus they are directed to non-statutory subject matter for similar reasons. 

Claim Rejections - 35 USC § 103 

1 . The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

2. Claims 1-4, 6-8, 10-12, 14-19, 21-23, 25-27 and 29-31 are rejected under 35 
U.S.C. 103(a) as being unpatentable over Eden US 2002/0184361 A1 in view of 
Peterson et al. US 2004/0010584 A1 and further in view of Asano et al. US 
2003/0208599 A1 . 

Regarding claim 1 , Eden discloses "querying the network resources to determine 
network resource availability" as querying network devices (paragraph 10, Fig. 13), 
"setting a status indicator" as changing a GUI (paragraph 12, Fig. 13), "in the case that 
the status indicator indicates that the network resources is available ..." as making a 
determination as to which devices are available (paragraph 10), and "setting the status 
indicator to indicate the network resource is available only if a time of the query is less 
than a specified response time" as having a timeout value, thus the resource cannot be 
available unless the query time is less than the timeout value (paragraph 33). 



Application/Control Number: 10/709,671 



Art Unit: 2442 



Page 5 



Eden does not explicitly disclose "determining whether a query of the network 
resource to determine network resource availability and response time is occurring" 
however this is taught by Peterson as a dampening window whereby the result will not 
be indicated while the query is occurring (paragraphs 12-13). This dampening window 
determines whether a query is occurring (Fig. 2 paragraph 47). Peterson teaches 
querying for errors (availability) and performance (response time), see paragraph 1 1 . 
Peterson does not by itself teach to perform this determination only when a status 
indicator indicates the network resources are available however Eden teaches 
indicating when resources are available. 

It would have been obvious to one of ordinary skill in the art at the time of the 
invention to modify Eden by including the dampening window taught by Peterson for the 
purpose of ensuring no test (query) is presently occurring. The motivation for doing so 
is to allow the query to complete before returning results (Peterson paragraph 35). 

Eden and Peterson do not specifically disclose "the specified response time is 
calculated based on ... the average query completion time determined using the 
response time" and "dynamically updating" however this is taught by Asano has 
measuring response time, calculating the average and updating (paragraph 49, Fig. 5). 

It would have been obvious to one of ordinary skill in the art at the time of the 
invention to modify Eden and Peterson with the teachings of Asano for the purpose of 
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updating the response time. By having the most recent data, the system will be able to 
give more accurate results. 

Regarding claim 2, Eden discloses "indicating that the network resources is 
available" as changing status to available (paragraph 59). 

Regarding claim 3, Eden discloses "repeating querying the network resource" as 
querying again (paragraph 35). 

Regarding claim 4, Eden does not explicitly disclose "a querying indicator that 
indicates whether querying is occurring" however it would be inherent that the system 
knows whether a query is occurring, once started, the system waits for a response or 
timeout (Fig. 13), until one of these events occurs the system knows whether it is 
querying. It would have been obvious to one of ordinary skill in the art at the time of the 
invention to add an indicator for the purpose of more easily ascertaining when the 
system is querying. Status indicators are well known in the art. 

Regarding claim 6, Eden does not explicitly disclose "the specified response time 
is equal to a value within a threshold" however this is taught by Peterson as a using a 
threshold to determine whether a test was performed in time (paragraph 90). It would 
have been obvious to one of ordinary skill in the art at the time of the invention to modify 
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Eden by using a threshold as taught by Peterson for the purpose of ensuring good data. 
The motivation for doing so is to eliminate bad data that would skew the average. 

Regarding claim 7, Eden discloses "setting the status indicator to unavailable" as 
representing a device as unavailable (paragraph 36). 

Regarding claim 8, Eden discloses "a query computer ... and a status computer" 
as a computer system that queries and represents the status of network devices 
(paragraph 29). 

Regarding claims 10-12 and 14-15, they are system claims that correspond to 
the method of claims 1-4 and 6-7, therefore they are rejected for the same reasons. 

Regarding claims 16-29 and 21-22, they are computer medium claims that 
correspond to the method of claims 1-4 and 6-7, therefore they are rejected for the 
same reasons. 

Regarding claim 23, it is a method claim that correspond to the system of claim 
8, it is therefore rejected for the same reasons. 

Regarding claims 25-27 and 29-30, they are method claims that correspond to 
the system of claims 1 0-1 2 and 1 4-1 5, thus they are rejected for the same reasons. 
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Regarding claim 31 , it is a system claim that correspond to the method of claim 1 
with the additional limitation that the query is received "from a client", Eden discloses a 
client server system (paragraphs 50-55), and the rest of the claim is rejected for the 
same reasons as the method in claim 1 . 

Conclusion 

3. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. 

Osborne, II et al. US 6,934,934 B1 discloses dynamically updating average 
response time values as the data is gathered (col. 23 In. 47-55). 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to JASON RECEK whose telephone number is (571)270- 
1975. The examiner can normally be reached on Mon - Thurs 8:30am-5:00pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Andrew Caldwell can be reached on (571) 272-3868. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Andrew Caldwell/ 

Supervisory Patent Examiner, Art 

Unit 2442 

/Jason Recek/ 
Examiner, Art Unit 2442 
(571)-270-1975 



